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STATEMENT OF QUESTIONS PRESENTED 

The question is whether the Court erred in granting 
a sununary judgment for a landlord of premises from 
which a highly dangerous metal sign fell across the 
public sidewalk striking the female appellant, merely 
upon the basis of an affidavit stating the exclusive con- * 
trol and possession of the premises to be in the tenant, 
although the extent of such control and possession was 
in sharp dispute, as were the several facts bearing upon 
the liability of a landlord for the maintenance of a nui¬ 
sance. 
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Fbances P. Scanoabelli, et al., AppdUmts, 

V. 

G. D. C. CoBPOBATioN, A Body Corporate, Appellee. 


Appeal from the United States District Court 
for the District of Colmnbia 


BRIEF FOR APPELLANTS 


I 

Jnrisdictioxial Statement 

The appellants, hereinafter called plaintiffs, filed a 
complaint in the District Court to recover damages for 
injuries received by the female appellant when she was 
struck by a large metal sign which collapsed and fell 
upon her while she was lawfully upon a public sidewalk 
in the City of Washington. The physically injured fe¬ 
male was joined by her spouse in ^h.e proceedings for 
recovery of consequential damages. As def^dants, the 
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plaintiffs impleaded A. G. Dezendorf, Inc., a body cor¬ 
porate, alleged to be the operator of the parking lot 
from which the metal sign fell, and the appddee, G. D. C. 
Corporation, a body corporate, alleged to be the owner 
of ^e parking lot. To the complaint, responsive plead¬ 
ings were filed by the several defendants denying legal 
liability. Issues were duly joined and the case calen¬ 
dared for trial before a common law jury. Subsequent 
to regular pretrial proceedings held pursuant to Buie 16, 
Federal Rules of Civil Procedure, the appellee, G. D. C. 
Corporation, filed a motion for summary judgment con¬ 
tending that the pleadings, depositions and admissions 
on file in the District Court failed to present a genuine 
issue of material facts upon which relief against G. D. C. 
Corporation, as lessor of the premises, might depend. 
Buie 56(c), Federal Buies of Civil Procedure. The motion 
was opposed by the plaintiffs. On June 21, 1951, the 
District Court entered a summary judgment for the ap¬ 
pellee, certifying as required by Buie 54(b), Federal 
Buies of Civil Procedure, to permit appeal without de¬ 
lay. Notice of appeal was filed on June 21, 1951, while 
the transcript of record on appeal was docketed in this 
Court on July 19, 1951. The District Court had jurisdic¬ 
tion of this case by virtue of the provisions of Section 
11-306, District of Columbia Code (1940 Ed.). Jurisdic¬ 
tion of this Court for appellate review is based upon 
section 1291, Title 28, of the United States Code. No 
opinion was filed by the United States District Court 
for the District of Columbia. 

n 

Statement of the Case 

The plaintiffs in their complaint alleged that Frances 
P. Scancarelli on April 15, 1949, while lawfully upon a 
public sidewalk located on the west side of 14th Street, 
N. W., Washington, D. C., between and 
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Streets, was struck down by a large metal display sign 
which fell from Premises 1012-1014 Fourteenth Street, 
N. W., the force of which broke her spinal column. It 
was further alleged that the premises from which the 
metal sign fell were owned by the Gt. D. C. Corporation, 
appellee, while at the time of the accident A. G. Dezen- 
dorf, Inc., trading as Otts Service Station, was a tenant 
in some unknown capacity in possession thereof. The 
complaint further stated that the metal sign was so in¬ 
adequately secured that it could have been discovered 
by an ordinary inspection thereof; and, further, that the 
metal sign was located so close to the public highway 
that it was a violation of legal duty for the landlord to 
permit the sign to remain in such an unsafe condition, 
thereby sponsoring a highly dangerous instrumentality 
endangering the safety of persons lawfully ui)on a public 
thoroughfare. The tenant, A. G. Dezendorf, Inc., an¬ 
swered the complaint admitting that it was in possession 
of the parking lot at the time of the happening of these 
critical events, but denied that it was negligent in any 
manner in the maintenance of the sign. The G. B. C. 
Corporation answered the complaint admitting that it 
was the owner of Premises 1012 -1014 Fourteenth Street, 
N. W., on April 15, 1949, but averred that it had leased 
the premises to A. G. Dezendorf, Inc., which comx>any 
erected the metal sign which fell from the premises, 
while specifically denying that as lessor, it was under 
any legal duty to inspect, maintain, or otherwise super¬ 
vise the condition of the metal sign. Thereafter, the 
G. D. C. Corporation filed a cross-claim against A. G. 
Dezendorf. Inc., the tenant in possession, alleging that 
the cross-defendant had created a dangerous condition 
uTX)n the premises for which the cross-defendant was, 
under ordinary legal principles, primarily responsible for 
iniuries arising therefrom, while the cross-plaintiff was 
onlv successivelv liable: bv reason whereof the cross-plain- 
fiff was entitled to be indemnified in the event that the 
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lessor might be required to respond in damages to plain¬ 
tiffs; and, further, in the said cross-claim, the G. D. C. 
Corporation alleged that the tenant by the terms of its 
lease undertook to faithfully provide public liability in¬ 
surance for the protection of the lessor fiKnn any legal 
liability, and this, for the additional protection of the 
lessor as the one bearing a secondary liability—which 
said undertaking the lessee failed to carry out to the 
detriment of the cross-plaintiff in the event that a ver¬ 
dict in whole, or in part, be rendered against the G. D. C. 
Corporation as lessor of the premises. (App. 7). In 
answer to the cross-claim, the lessee denied that by 
virtue of any existing lease the A. G. Dezendorf, Inc., 
was obligated to provide public liability insurance for 
the protection of the lessor, and further denied that 
it had agreed to indemnify tiie lessor for any damages 
sustained by members of the public as a result of the 
negligent maintenance of the metal sign. (App. 9). 

In preparation for a trial on the merits, the plaintiffs, 
agreeable to the provisions of Eule 36, Federal Eules 
of Civil Procedure, served upon the appellee written re¬ 
quests for admissions of relevant facts. The appellee, 
by failure to answer or otherwise comply with Eule 36, 
thereby permitted these requests to stand admitted for 
the purposes of this action. (App. 18) Likewise, in 
further preparation for trial, plaintiffs submitted to the 
appellee (Eule 33, Federal Eules of Civil Procedure) as 
an adverse party certain written interrogatories (App. 
14) designed to adduce facts descriptive of the nature 
of the tenancy existing on the date appellee acquired 
title to Premises 1012-1014 Fourteenth Street, N. W., 
at or around March 1, 1945, a date admittedly subse¬ 
quent to the erection of the metal sign; and, further, 
whether or not, since March 1, 1945, the lessor had 
created any subsequent estates for years, or verbal hir¬ 
ings, with tenants of the premises which might disclose 


5 





* 






that the lessor at the time thereof had an opportunity 
to examine into the condition of the premises prior to 
the final transfer of jwssession and control to A. G. : 
Dezendorf, Inc.; and, further, the lessor by these written ! 
interrogatories was requested to disclose the terms of the ; 
lease which regulated lessor’s rights of entry, inspec¬ 
tion or supervision of the last lessee’s tenancy as of ! 
the date of the accident, namely, April 15, 19^. The 
appellee failed to file answers to these written interro- ! 
gatories (App. 22), which in and of itself does not j 
establish as a fact the requested information but, never- i 
theless, discloses the existence of a withheld issue of ! 
a material fact to be contested at trial. Moreover, this i 

^ j 

factual dispute is exemplified in the answers to inter- 
rogatories made by A. G. Dezendorf, Inc., where it is i 
stated that A. G. Dezendorf, Inc., commenced its ten- i 
ancy on January 1, 1946, some six years after the metal ! 
sign had been erected by a previous tenant of these | 

premises. (Tr. _). Moreover, in the pretrial order I 

which finally settled all pretrial issues as of April 5, j 
1951, the tenant denied that it had erected the sign. ! 
(App. 13). In fact, by reason of the counter conten- I 
tions made by the respective defendants below in the ; 
pretrial order, the issue as to the existence of any lease j 
regulating the occupancy was in dispute. Irrespective i 
of these sharp issues of fact, the appellee, G. D. C. i 
Corporation, as lessor, on May 24th, 1951, filed a mo- | 
tion for summary judgment accompanied by the affidavit | 
of the A. G. Dezendorf, Inc., the disputed lessee, con- i 
tending contrary to its prior pleadings, that the metal i 
sign had been erected on February 9, 1940, but that ! 
since January 1, 1946, A. G. Dezendorf, Inc., a body ^ 
corporate, had been in exclusive possession and control ! 
of these premises. (App. 16, 17). On June 21, 1951, the j 
District CJourt granted a summary judgment on behalf i 
of G. D. C. Corporation, appellee. (App. 21), The | 
District Court by proceeding under Buie 56, Federal j 
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Riles of Civil Procedure^ for the entry of a smnmary 
judgment; in effect ruled that the pleadings, depositions 
and admissions on hie in the action failed to present a 
genuine issue of fact upon which the landlord, G. D. C. 
Corporation, could he held liable in damages to the plain¬ 
tiffs as a result of the collapse of the metal sign from 
Premises 1012-1014 Fourteenth Street, N. W. 

'Ll considering the legal liability of the appellee, the 
District Court must be deemed to have found the 
facts contained in the pleadings, interrogatories, re¬ 
quests for admissions to have been in sharp contro¬ 
versy; or, at least, the District Court must have deemed 
the following to be the minimal facts susceptible of proof 
at a trial by the plaintiffs.* 

The appellee, G. D. C. Corporation, a body corporate, 
was on January 1, 1946, the owner of Lots 24, 25, Square 
217, being Premises 1012 -1014 Fourteenth Streep N. W., 
located on the west side of Fourteenth Street, N. W., 
between “K’’ and “L” Streets, being a parcel of sub¬ 
stantially vacant land measuring 48^ x 138' leased for 
the first time on this date to A. G. Dezendorf, Inc., as a 
public parking lot for motor vehicles. Prior to January 
1, 1946, the lot had been operated by Arthur G. Dezen¬ 
dorf as an individual during which time, namely, Febru¬ 
ary 9, 1940, a large metal sign for public advertisement 
was erected on the premises 18 inches from a public 
sidewalk along the west side of Fourteenth Street. The 
metal sign was built as a single structure dimensioned 
34 feet x 35 inches, and supported by 8" x 8" wooden 
posts of a vertical height of 13 feet, 6 indies, which 


♦Refer to United States v. Vigilante, 10 F.R.D. 3; American 

Airlines v. Ulen, 186 Fed. (2) 629,_U.S. App. D.C.__ 79 WL.B. 

308; Dewey v. Claxk, 180 Fed. (2) 766, 86 U.S. App. D.C. 137. 
Summary judgment should be refused if by resolving doubts against 
the movant, the matter of a genuine issue is debatable. In any 
event, it should be cautiously invoked where facts may be fairly 
said to be susceptible of proof at trial 
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constituted snch a height that if the sign at any time 
gravitated to the east, it would of necessity fall over the 
public sidewalk along Fourteenth Street. On April 15, 
1949, the sign did so graivitate to fall over the sidewalk 
striking and severely injuring the female appellant while 
she was lawfully upon this public way. Shortly there¬ 
after, an examination of the heavy metal structure dis¬ 
closed that the supporting wooden posts at the point 
where the break had occurred were so completely dry- 
rotted that the former fibrous elements at this transverse 
point could be completely crumbled by mere hand pres¬ 
sure, a condition which a jury could reasonably infer to 
be readily ascertainable by the landlord through the exer¬ 
cise of due care. Moreover, the metal sign was built directly 
in the path of a deep structural gorge existing between 
very high office buildings located to the rear of Prem¬ 
ises 1012-1014 Fourteenth Street, which cavernous con¬ 
dition by natural laws caused prevailing westerly winds 
to be compressed in such a way as to increase their 
velocity and as a consequence, to spill these winds, pre¬ 
cipitously, against the 35 foot flat surface of the high 
metal sign located along the Fourteenth Street boundary 
line of appellee’s parcel of land. On April 15, 1949, 
during a typical season, certain spring winds thus pres¬ 
sured through this gorge to forcefully strike the flat 
surface of the public display sign, causing it to 
collapse with the hereinbefore described results. More¬ 
over, in the tenant’s parking lot’s extension which fronts 
around the comer at Premises 1409 K Street, N. W., 
A. G. Dezendorf, Inc., maintains a similar public display, 
sign which is supported by large cast iron posts to avoid 
the results of weather decay. Although A. G. Dezendorf, 
Inc., on April 15, 1949, may have been in exclusive pos¬ 
session and control of the aforesaid premises, the terms 
of the lease or any verbal hiring, or in fact the existence 
of any lease, or the character of the tenancy was uh- 




8 


known, and even in dispute between the lessor and lessee. 
(App. 13). 

' In any event, such rights of entry as might bear upon 
the exclusiveness of the appellee’s transfer of estate to 
A. Gr. Dezendorf, Inc., was never established by affidavit 
or otherwise, but, on the contrary, withheld, although of 
necessity a definite pivotal fact The large metal sign in 
question was erected with a supporting structure of such 
material which, by exposure to usual weather elements, 
was bound to decay while this type of faulty construction 
was completed in full prior to the creation of any ten¬ 
ancy between the appellee and A. G. Dezendorf, Inc. The 
appellee was the landlord and the person from whom 
the occupant acquired possession of these premises. 

m 

statement of the Points 

1. The District Court by entering a summary judg¬ 
ment for the appellee, landlord of Premises 1012 - 1014 
Fourteenth Street, N. W., Washington, D. C., erred in 
holding that there did not exist in this civil action a genu¬ 
ine issue which would permit establishment at trial 
of the legal liability of the appellee under existing rules 
of law. 

IV 

Summary of Aignment 

1. The pleadings, depositions and admissions pre¬ 
sented an issuable basis to entitle the plaintiffs at trial 
to establish the legal duty of the landlord to exercise 
due care in regard to demised premises so as to dis¬ 
cover by reasonable inspection, and to arrest, any con¬ 
ditions thereon which were situated so close to a public 
highway as to constitute high danger to pedestrians. 
In such instances, the law impresses upon a landlord a 
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non-delegable dnty to the members of the public, which 
duty the appellee clearly acknowledged in his cross-claim 
filed against the tenant. (App. 7). 

2. Liiability of the appellee rests upon the fact that 
the dangerous condition of the premises existed at the 
time appellee gave the tenant possession thereof with 
the knowledge, actual or constructive, of the landlord. 

3. The appellee in support of its motion for summary 
judgment merely filed the tenant ^s affidavit which stated 
that A. G. Dezendorf, Inc., was in exclusive possession 
and control of the premises on the date of the accident, 
but appellee refused to divulge the terms of the lease, 
if any. If a right of entry for purposes of repair or 
inspection is reserved by a lessor, his duty to strangers 
continues. In other words, retention of control incident 
to entry for repairs carries with it a duty to exercise 
due care for maintenance of the premises in a reasonably 
safe condition for all purposes. The right of indemnity 
reserved by the appellee in the lease to protect it from 
verdicts returnable to persons injured upon the premises 
confirms the fact that the landlord reserved to itself 
privileges in the demised premises inconsistent with a 
transfer to the tenant of exclusive control and posses¬ 
sion. 
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V 

ARGUMENT 

1 . 

Because of Extreme Hazards to the Public, a Legal Du^ 
Bests Upon the Landlord to Exercise Due Care to 
Arrest, Prevent or Correct a Condition in the De¬ 
mised Premises Which as a Nuisance Endangers 
Persons Lawfully on the Public Sidewalk. 

In relation to the female appellant, one of the many 
hundreds of people compelled to utilize the public 
thoroughfare in front of Premises 1012-1014 PourteenUi 
Street, N. W., the appellee must be deemed negligent as 
a matter of law or, in the alternative, a lack of due care 
is to be reasonably inferred. Certainly, an ordinary, 
prudent landlord would not bring itself to the point of 
completely ignoring the high danger to i)edestrians whidi 
was incident to the 35-foot metal sign overshadowing (18 
inches from property line) the public sidewalk by com¬ 
pletely ignoring the fact that it was dry-rotted by ex¬ 
posure to ordinary elements of weather. After several 
years of a tenant’s failure to renew the supporting posts, 
an owner clearly fails to exerdse due care in refusing 
to correct a condition visible from a public sidewalk. 
We may therefore put aside for the moment the matter 
of the owner’s negligence. The pivotal point in this 
appeal seems to be the existence of a legal duty emanat¬ 
ing from the owner of demised premises to x>ersons sit¬ 
uated as was the female appellant; Le., on a busy public 
thoroughfare. Although within the accepted syllogism 
of the tort known as negligence, the elements of (1) 
legal duty and (2) a lack of due care are deemed sepa¬ 
rate and distinct, nevertheless, when in a specific type 
of transaction one’s sense of ordinary caution or pru¬ 
dence is severely shocked, it generally follows that a 
legal duty co-exists with the shocking inddence of lack 


of care. To attain this consequential result, the appel- j 
lants were prepared to establish at trial that the condi- | 
tion of the premises here involved at the time of the j 
accident was such as would shock one’s sense of caution i 
and care.* If a tenant’s liability for these conditions of i 
affairs in the majority of the juri^ctions is deemed ab- ! 
solute, surely, then, a true rationale of legal liability | 
would seem to demand at least a legal duty to refrain ; 
from negligently permitting the continuance of con- j 
ditions endangering members of the public. **The ex-1 
tent of the duty owed in any specific case depends | 
somewhat upon the manner in which the duty arises, j 
and somewhat also upon the nature of the sub- i 
ject matter to which the duty relates. . .”. Keigwin i 
on Torts, 3rd Edition, Page 220. Naturally, the severity j 
of the risk, or the certainty of subsequent injury to third ; 
persons, is a factor to be weighed before imposing a • 
legal duty upon a landlord. Here, these very factors i 
are present We are not dealing with ordinary defects ! 
in demised premises which injure a tenant’s invitee. In | 
such cases, the tenant alone is uniformly held liable since j 
the legal liability in these cases is based on the tenant’s i 
control of the premises. •• Here, we are dealing with i 
highly dangerous contraptions affecting the security of j 
the public—conditions which constitute a nuisance per se.' 
In holding a landlord liable, we are not dealing with | 

* With respect to a person in control of the premises, this tsrpe! 
of transaction is sufficiently shocking to impose absolute liability, i 
Tarry v. Ashton, L.R. 1 Queen's Bench 314; see also, 12 L.RJL i 
(N.S.) 721; 24 L.RA. (N.S.) 139. See Keigwin on Torts, 3rd i 
Edition, Page 211, where doctrine of Fletcher v. Rylands is applied | 
to certain objects endangering the security of the public utilizing 
sidewalk. | 

♦♦ The District Court decided the case upon this limited principle; 
relying upon the mere fact that the appellee was not in possession I 
or control of the premises, following Lawler v. Capital City Life i 
Ineuranee Company, Inc., 62 App. D. C. 391, and Howell V. Schneir ' 
der, 24 App. D. C. 532. 
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a type of liability without fault, but, on the contrary, 
we are actually proscribing a type of negligent conduct 
which is highly censurable. To stand aside as does an 
owner while a skeleton corporate tenant persists in con¬ 
tinuing a condition which endangers the public is wrong¬ 
ful. “Liability ... is predicated on the wrongful 
act of permitting the continuance of the ntiisance . . . 
after notice (actual or constructive) of its existence. .. 
SitcLS V. City of S<m- Angdo, infra. Such being the case, 
we are constrained to put aside the somewhat subordi¬ 
nate decisions which the District Court relied upon for 
dismissal of this case. In doing so, we attempt in this 
appeal to reach a more profound legal liability more 
adequately befitting the inherently dangerous conditions 
allowed by the appellee to continue for so many years. 

So postured, we turn to Security Savings <md Covtvmer^ 
oflZ Bamk v. Sullivan, 261 Fed. 461, 49 App. D. C. 119, and 
Altermis v. Talmadge, 58 Fed. (2) 874, 61 App. D. C. 
148, to demonstrate the sharp distinction between the 
cases rdied upon by the District Court and the cases 
relating to highly dangerous conditions affecting persons 
lawfully upon a public way. Even in Wadwngton Loan 
d Trust Company v. Eick^, 137 Fed. (2) 677, 78 IT. S. 
App. D. C. 59, Judge Edgerton could not overlook the 
distinction, sajdng: 

“It might well be thought that if appellant (land¬ 
lord) had used reasonable care, it would have discov- 
' ered that their use was dangerous and would have 
insisted that they be used SMely or else removed.” 

In a more direct decision, the court in Howard v. 
Central Amusement Company, 224 Mass. 344, 112 N. E. 
857, 7 ALR 195, spoke emphatically with regard to the 
legal duty of a landlord with respect to contraptions 
similar to the ones on appellee’s parcel of land, saying: 

“The stucco ornament from which the piece broke 
and fell was three feet wide and 3% feet long, weigh- 


'I 
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I 

1 

I 

ing four or five hundred j^ufids. There was evi- i 

; -deuce for the jury that in its composition improper I 
matmials had been used which would disintegrate i 
and crumble when subjected to the infinence of the j 
weather and to the vibrations caused by the passing | 
trains. ... In short, there was evidence for the I 
jury that this . . .constituted a menace and danger | 
to pedestrians at the time the defendant let the I 
building . . . and that it took no precaution to guard I 
against such danger, or to provide that the tenant | 
should do so. Such a permanent condition of the | 
premises constituted a continuing nuisance, danger- i 
ous to persons using the public way; and the letting ! 
of the premises did not relieve the defendant from ! 
liability for injuries suffered therefrom. ...” | 

For the same legal prindple, refer to Zolezzi v. Bruce- \ 
Brown, 243 N. Y. 490, 154 N. E. 535, 49 ALB 1414; | 
Souaza v. Becker, 302 Mass. 28, 18 N. E. (2) 350, 120 | 
ALB 1002; Bermett v. McGoldrickSanderson Com/pomy, | 
15 Wash. (2) 130, 129 P. (2) 795; Goodnum v. Com Ex- \ 
change Bank, 331 Pa. 587, 200 A. (2) 642; Evans v. j 
Sm, 183 Miss. 7, 181 So. 847. ‘ In KeUy v. Ladede Etc., \ 
Company, 348 Mo. 407, 155 S. W. (2) 90, 138 ALB 1065, ! 
the most frequently mentioned decision on the subject, | 
the court stated the rule as follows: 

**Such a condition constitutes a nuisance and it is I 
not material that the building was not constructed | 
by the owner or that the tenant has obligated him- ; 
self to repair. ...” | 

I 

In Sitas v. City of San Angelo, _Tex._., 177 S. W. i 

(2) 85, it was said: ; 

^Tiability in sudi cases depends upon whether an i 
ordinary prudent person in ihe exercise of ordinary j 
care would permit the obstruction after notice of its | 
existence . . . actual or constructive. Injury to a | 
pedestrian using the sidewalk ... is foreseeable . . .' 
(by the hmdlord).” | 

.This same theory of liability of the landlord is con-! 
tained in Bestatement of the Law of Torts, Sections 359, i 
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378. Refer to SUmdard OH Corn/pcmy v. Decdl, 175 Miss. 
251, 166 So. 379, where the court relies upon Restatement 
of the Law in regard to an open grease-pit located one 
foot from a pedestrians^ pathway to impose a legal duty 
on the landlord. LaFieda v. Woodtocurd, 125 N. J. L. 489, 
15 At (2) 798, 130 ALB 1269; see also, 4 ALR 731 and 
22 ALR 602. 

2 . 

Liability of the Appellee Could Have Been Predicated on 
the Fact That the Dangerous Condition Existed at 
the Time of the Execution of the Lease to the Pres¬ 
ent Tenant 

In the Statement of the Case, it appears that the large 
metal sign with wooden supjwrts was erected by a 
former tenant on February 9, 1940, but on January 1, 
1946, the appellee leased the premises to the corporation 
tenant For a period of some six years prior to the 
last lease, these vertical wooden supports had been im¬ 
bedded in concrete so as to be completely exposed to the 
elements of the weather. After the collapse of the posts 
on April 15, 1949, an examination of the point of break¬ 
age disclosed a dry-rot to the extent that only a dust¬ 
like material existed. If such be the case, a jury might 
well infer that on January 1, 1946, only three years 
prior thereto, some evidence of deterioration was surely 
observable. Great A £ P Tea Compcmy v. Traylor, 239 
Ala. 497, 195 So. 724 Doubtless, the appellant is not to 
be denied the right to establish by expert testimony the 
approximate date of the earliest observable dry-rot 
■Without going into the expert field reasonable men may 
very well consider that the placing of this large sign, so 
near the public-way with supporting posts which by ordi¬ 
nary natural means must dry-rot from exposure, was a 
negligent act Kelly v. Laclede Etc, sv/pra. The fact 
that cast iron posts were used to support a similar metal 
sign in another part of the tenant’s parking lot estab- 
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lishment (App. 19) indicates real doubt as to the sta- j 
bility of the posts which fell on the female plaintiff. In | 
these drcnmstances in the Laclede case, supra, the i 
court held the landlord liable regardless of the fact that I 
the exclusive control of demised premises was in another, ! 
saying: 

^The owner of a completed building which adjoins | 
a highway is liable to a x>erson passing in the street ! 
who may be injured by the falling of any part of ! 
the structure although the premises are in posses- : 
sion and exclusive control of a tenant, if the build- | 
ing by reason of faulty and negligent construction, j 
or the use of improper and unsuitable materials, or ; 
for any other reason is, when leased, in such condi- j 
tion that it is liable at any time to fall of its own ; 
weight. Such a condition constitutes a nuisance. . . .7 I 

In the Ore<U A <& P Tea Compcm/y ease, supra, the 
court stated the rule as follows: | 

i 

^'When a' landlord relets the premises . . . when ! 
a dangerous condition there existed, he is liable to 
one injured during the subsequent term because of | 
this condition, although when the pr^nises were let i 
to the first tenant, they did not contain such danger- | 
ous condition but it arose during such prior ten- j 

Befer also to Shepstedt v. Ha/yes, 221 Mititi. 74^ 21 > 
N. W. (2) 199; Harte v. Jones, 287 Pa. 37, 134 A 467, ; 
47 ALB 843. | 

3 . ■ ^ ' i 

• . ■ I 

When Landlord Beserves Bight of Entiy for Bepairs or I 
For Other Purposes, Li&bOity for Failure to Ezerdse | 
Due Care in the Maintenance of the Demised Prem-; 
ises Continnes 'Vi^th Bespect to AH Types of Defects. | 

j 

. The granting of the motion for summary judgment by' 
the District Court effectivdy defeated appdlants’ right | 
to discovery under Federal Buie 26, et seq. Prior to the i 
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filing of appellee’s motion, plaintiffs ha^ filed interroga¬ 
tories to be answered by the appdlee-landlord. Kie 
appellee did not answer nor otherwise fnmish plaintiffs 
with what was thought to be highly relevant evidence, 
namely, among other things, the terms of the lease, if 
any, existing between the G. D. C. Corporation and the 
operator of the parking lot If in the lease appellee had 
reserved any rights of entry for inspection or for 
making needed repairs, or if the landlord had denied to 
the tenant the right to alter or change the character of 
the premises without the landlord’s consent, then, in that 
event, the tenant did not hold exclusive control of the 
premises. Consequently, appellee as landlord would be 
liable to strangers and even the tenant’s invitees for 
injuries arising from a careless maintenance of the prem¬ 
ises. Dorman v. Semple^ 60 Ohio App. 150, 19 N. E. (2) 
907. Under such circumstances, it would be entirely 
unnecessary to rely upon, as has been done, the special 
rules of law mentioned in Part V, Subsections 1, 2, ante. 
Moreover, failure of appellee to answer the interroga¬ 
tories, particularly Nos. 4 to 10 (App. 14), justifies a 
presumption that true answers thereto, if made, would 
be contrary to the interests of the appellee; at least, 
against its interests at a hearing on the motion for sum¬ 
mary judgment filed.* 

' In Johnson v. Pramge Etc. Compamy, 240 Wis. 363, 2 
N. W. (2) 723, the court held a landlord liable for injuries to 
strangers where rights to enter for repairs had been re¬ 
served, saying: 

“Where, however, the landlord agrees to repair 
' and retains control over the premises in whole or in 


* The appellaDts did not attempt to impose any of the penalties 
mentioned in Rule 87, Federal Rules of Civil Procedure, but it was 
brought to the attention of the District Court that answers to 
interrogatories and requests for admissions were not on file which 
answers were rdevant to appellee’s ultimate liability. 
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part for that purpose, to that extent his duty toj 
strangers eontinnes. . . The mle that retention of| 
control incid^t to an agreement to repair carries [ 
with it the corresponding dnty to maintain the prem-; 
ises in a reasonably safe condition . . [ 

When privileges such as these are reserved by a| 
lessor—^whether to repair, inspect or otherwise—^the law ; 
deems it to be a withholding of an ezdnsive estate by[ 
reason whereof the landlord’s duty to exercise due care: 
in the maintenance of the premises is not suspended by I 
the demise as it might otherwise have been, but con-i 
tinues in its full legal liability, particularly to members^ 
of the public outside the building. Siegal v. Gordon, 296; 
N. Y. S. 866, 16 Misc. 304; CoUim v. Smitih, 4 N. Y. S.! 
(2) 721, 254 App. Div. 774; Appel v. Midler, 262 N. Y.l 
278, 186 N. E. 785, 89 ALB 477. To be sure, the ap-! 
pellee must have been acquainted with the fact that somei 
of these privileges had been reserved so as to continue! 
the legal duty to supervise the premises, for we tind ml 
the eross-daim jGled in the District Court the tenant’sj 
contractual obligation to carry adequate insurance to pro-! 
tect appellee’s legal liability to persons situated as wer^ 
plaintiffs. In the absence of a legal duty, there would! 
be no need for such insurance. Moreover, in the cross^ 
claim, as well as the pretrial order (App. 10), appelle^ 
admits existence of an agreement by the tenant to in4 
demnify the landlord for any awards payable to personi^ 
injured by reason of defects in the premises. Here, we 
find a complete acknowledgement by appellee of its duty 
to continue in the exerdse of due care with respect tb 
the demised premises. Johnson v. FramgeJhiess&nhameii* 
Company, 240 Wis. 363, 2 N. W. (2) 723. In fact, sudi 
an indemnity agreement constitutes a voluntary assumpr 
tion of liability, or division of responsibilities between* 
the tenant and the landlord, cax>able of enforcement by 
any injured person; and this, irrespective of the fact 
that without such indemnity agreement the lial^ty of 


i 
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the landlord would be doubtfuL WfXlmgton v. Jones 
Estate Corp., 29 N. Y. S. (2) 433. 

VI 

CONCLUSION 

So it is asserted without hesitation and with confi- 
V dence that the order of the District Court sustaining ap¬ 
pellee’s motion for a summary judgment, and entering 
judgment in favor of the appellee will be, and under the 
law should be, reversed by this Court, and the cause be 
remanded to the District Court for a trial of the action 
upon its merits. 

Respectfully Submitted 

Michael J. EIeahe, Jzl, 
Manuel J. Davis, 

Kabl Michelet, 

James W. Laudebdalb, 
Attorneys for Appellants, 
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11 Filed Jul 1 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

FRANCES P. SCANCARELLI and PETER SCANCA- 
RELLI, Her Husband, 1416 N Street, N. W., Wash¬ 
ington, D. C., Plaintiffs 


V. 

1. A. O. DEZENDORF, INC., A Corporation, T/A Otts 
Service Station, 1419 Eye Street, N. W., Washington, 
D. C. Serve: A. G. Dezendorf, President, 1419 Eye 
Street, N. W. 

and 

2. G. D. C. CORPORATION, A Corporation, 1404 K 
Street, N. W., Washington, D. C. Serve: Morris Caf- 
ritz. President, 1404 K Street, N. W., Defendants 

Civil Action No. 2837-^49 

Comptawi 

(Negligent Maintenance of Premises) 

1. Jurisdiction exists by viitue of the provisions of 
Title XI, Section 306, District of Columbia Code (1940 
Ed.), the amount in controversy exceeding the sum of 
Three Thousand ($3,000.00) Dollars, exclusive of interests 
and costs. 

2. The plaintiff, Frances P. Scancarelli, an adult resi- , 
dent of the District of Columbia, and the plaintiff, Peter 
Scancarelli, an adult, individually in his own behalf and 
as the husband of Frances P. Scancarelli, and the person 
entitled to the privileges of her consortium and the person 
responsible for her proper care, maintenance and support, 
sue for injuries sustained by the said Frances P. Scan- 
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carelli as a result of the negligent acts of the agents, 
servants and employees of the defendants hereinafter 
named. 

2 3. The defendant, A. G. Dezendorf, Inc., is a 

corporation organized and existing nnder the laws 
of the State of Delaware, trading as Ott’s Service Stations, 
and is the tenant in possession of Lots Numbered twenty- 
four (24) and twenty-five (25) in Square 217, District of 
Columbia, being known as Premises No. 1012-1014 Four¬ 
teenth Street, N. W., which said premises immediately abut 
the public sidewalk extending along the west side of Four¬ 
teenth Street, between and Streets, N. W., 

Washington, D. C.; that the defendant, G. D. C. Corporur 
tion, is a corporation organized and existing under the 
laws of the State of Delaware and is the fee-simple owner 
of the aforementioned pieces and parcels of land so abutting 
the public highway. 

4. That it became and was the duty of the said defend¬ 
ants, and each of them, to properly maintain the above 
described premises so as not to endanger or injure i)er- 
sons lawfully using the sidewalk, street or highway abut- . 
ting said premises, but in violation of said duty, the de¬ 
fendants maintained, or permitted to remain upon said 
premises, a large metal sign which was inadequately se¬ 
cured and which, upon ordinary inspection, could have 
been determined to have been inadequately secured; that, 
as a consequence of these things, on, to wit, April 15, 
1949, while the plaintiff, Frances P. Scancarel^ was law¬ 
fully upon the public sidewalk in front of said premises, 
the aforesaid metal sign became dislodged and struck her 
with great force and violence, as a result whereof she was 
seriously and permanently injured. 

5. That by reason thereof, the plaintiff, Frances P. 

ScancareUi, sustained a serious, «Qd permanent 

fracture of her backbone and multiple and extensive bruises. 
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abrasions and contusions of her legs, knees, thigba and 
breast, including extensive internal injuries, and injuries 
to her nervous system, all of which have caused and will 
permanently cause great pain, suffering and mental an¬ 
guish, and have and will permanently render plaintiff un¬ 
fit to attend to her usual duties as a housewife and mother, 
and during the rest of her natural life she will suffer 
great humiliation as a result of said injuries which will 
prevent her from adapting herself as a conforming mem¬ 
ber of adult society and as a proper, healthy and 

3 adequate wife of the plaintiff, Peter Scancarelli; 
and the said husband has and shall permanently be 

' deprived of the consortium of his said wife and has and 
shall be required to expend great sums of money in the 
procurement of proper medical aid in the care and main¬ 
tenance of the said Frances P. Scancarelli for x>ossible 
cure of her many and extensive injuries. 

WHEREFORE, the plaintiff, Frances P. Scancarelli, 
demands judgment in the smn of One Hundred Thousand 
($100,000.00) Dollars, and the plaintiff, Peter Scancarelli, 
demands judgment in the sum of Fifty Thousand ($50,- 
000.00) Dollars against the defendants herein as com¬ 
pensatory damages, besides costs and expenses. 

KEANE and MICHELET 
By: /s/ M. J. Keane, Jr. 

M. J. Keane, Jr. 

• • • • 

4 Filed Jul 18 1949 Harry M. Hull, Clerk 
Anstt^er of A. G. Dez&ndorf, Inc,, to Com/pUM 

Comes now the defendant, A. G. Dezendorf, Inc., a Cor¬ 
poration, by and through its attorney, Cornelius H. Do¬ 
herty, and for answer to the complaint filed herein against 
A. G. Dezendorf, Inc., a Corporation, avers as follows: 


1.. This. defendant admits that. snffident facts are 
pleaded to bring this matter within the jnrisdictipn of 
this Conrt. . 

2. ' This de^dant admits that it is a corporation doing 
bosiness in the District of Colnmbia and that it was a 
tenant in possession of the premises 1012-1014 14th Street, 
N. W., and that it maintained a metal sign on its premises, 
but denies each and every other allegation contained in' 
the said complaint and denies that the plaintiffs, or either 
of them, were in any way injnred or damaged by reason 
of any negligence of this defendant, its agents or em¬ 
ployees. 

WHEBEFOBE, this defendant prays that the said com¬ 
plaint be dismissed with costs. 

/s/ Comelins H. Doherty 
ComeliTis H. Doherty 
1010 Vermont Ave., N.W^. 
Washington, D. C. 

Attorney for Defendant 

• • • • 

5 Piled Jnl 18 1949 Harry M. Hull, Clerk 

Anisw&r of G, D, C. CorparaMon 
First Defense 

Plaintiffs’ complaint fails to state, as against this de-. 
fendant, a canse of action npon which relief can be 
granted. ; . . 

Second Defense 

1. This defendant admits the allegation of jnrisdiction 
contained in paragraph 1 of the complaint. 

2. This defendant, npon information and b^^, admits 
•fliat the plaintiffs are residents of the District of Co-" 



lumbia and are hnsband and wife; but this defendant de¬ 
nies that the plaintiff Frances P. Scancarelli was injured 
as a result of the negligent acts of the agents, servants or 
employees of this defandant, and is without knowledge or 
information sufficient to form a belief as to the allegation 
that said plaintiff was injured as a result of the negli¬ 
gent acts of the agents, servants and employees of 
6 . co-defendant A. G. Dezendorf, Inc. 

3. This defendant admits the allegations con¬ 
tained in paragraph 3 of the complaint. 

4. This defendant denies that there was any duty on 
it to maintain the premises which it had leased in their 
entirety to defendant A. G. Dezendorf, Inc. or to maintain 
or inspect the metal signs thereon inasmuch as this de¬ 
fendant had leased the premises and delivered entire pos¬ 
session of the same to co-defendant A. G. Dezendorf, Inc. 
as lessee and any and all signs thereon had been erected 
and were maintained by the said A. G. Dezendorf, Inc., 
lessee. This defendant denies that it had any duty or 
liability whatsoever to plaintiffs in the premises as alleged 
in paragraph 4 of the complaint, or was in any way care¬ 
less or negligent as charged in the said paragraph. This 
defendant further states that it is without knowledge or 
information sufficient to form a belief as to the allegations 
of negligence charged against its co-defendant A. G. Dez¬ 
endorf, Inc. in paragraph 4 of the complaint and also as 
to the allegations contained in said paragraph that plaintiff 
Frances P. Scancarelli was struck and injured as a result 
of negligence on the part of said defendant A. G. Dezen¬ 
dorf, Inc. 

5. This defendant is without knowledge or informa¬ 
tion suffident to form a bdief as to the allegations con¬ 
tained in paragraph 5 of the complaint. 
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Third Defeme ^ 

Any injuries or financial loss which plaintiffs or either 
of them may have sustained as a result of the said accident 
were caused or contributed to by the n^figence of plain¬ 
tiff Frances P. Scancarelli 

/s/ D. W. OTOonoghue, Jr. 

D. W. O’Donoghue, Jr. 
Attorney for G. D. C. 

Corporation 
Union Trust Building 
Washington 5, D. C. 

• • • • 

9 Filed Apr 3 1951 Harry M. Hull, Clerk 

Cross-OUUms of Defendcmt G. D. C. Corporation 

The G. D. C. Corporation, hereinafter referred to as 
cross-plaintiff, throng its counsel of record, and by way 
of a Cross-Claim against A G. Dezendorf, Inc., a corpora¬ 
tion, its co-defendant in this action, hereinafter referred to 
as cross-defendant, alleges that it is entitled to indemnity 
from said cross-defendant for the following and independ¬ 
ently sufficient reasons: 

1. The said cross-defendant, as this defendant’s lessee, 
created and maintained the alleged dangerous condition 
complained of. Cross-plaintiff as the lessor of the premises 
on which the accident took place had not under the terms 
Of its lease any right to possession or control thereof or 
responsibility for the condition thereof or the condition 
and repair of fixtures erected and/or maintained by cross- 
defend^t. As between cross-defendant and cross-plaintiff, 
the cross-defendant was and is primarily responsible for 
the condition and state of repair of the large metal sign 
erected and/or maintained by it on the premises and for 
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any injuries or damage resulting from its defective condi¬ 
tion. Accordin^y, cross-plaintiff is entitled to be indemni¬ 
fied by cross-defendant for any damages cross-plain- 
10 tiff may be required to pay herein by reason of 
cross-defendant’s negligence in the erection, repair 
' or maintenance of said offending metal sign or other de¬ 
fect in condition of leased premises. 

2. The said cross-defendant in its lease of the premises 
involved from cross-plaintiff covenanted that during the 
operation and use of the premises on which the plaintiff 
allegedly was injured, it would obtain at its own expense, 
public liability insurance in the limits of $25,000/$50,000 
for the protection of both the lessor and lessee against 
' injury and damage to persons arising from or growing 
out of such use and operation of said property. The usual 
public liability policy, such as cross-defendant by its lease 
' was obligated to obtain for the said protection of cross- 
plaintiff, indemnifies the assured not only against loss by 
reason of mjury and damage to persons on the premises 
but also covers and pays for the cost of defending against 
suits filed to recover claimed injury and damage and all 
' the legal services and expenses thereof. Accordingly, cross¬ 
defendant in view of its covenant to procure su<^ insur¬ 
ance and its failure to perform said covenant has become 
and is now liable to iudemnify cross-plaintiff not only 
against any verdict whidi may be rendered in part or in 
whole against cross-plaintiff in favor of the original plain¬ 
tiff but also to indemnify cross-plaintiff against the costs 
of defending the above entitled action and legal services 
and other expenses incident thereto. 

Wherefore, cross-plaintiff demands judgment against 
cross-defendiint A G. Dezendorf, Inc., for all or any part 
of any judgment which may be entered in favor of the 
p l^iTitiff herein against cross-plaintiff, and also judgment 
against cross-defendant, A G. Dezendorf, liic., in favor 
of cross-plaintiff in the sum of One Thousand ($1,000.) 
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Dollars for legal expenses and other costs in defending 
this action. 

• • • • 

12 Filed Apr 10 1951 Harry M. Hull, Clerk 

Answer To Cross-Clakm, of Defendant, 

G. D. C, Corporation^ 

Comes now the defendant, A. G. Dezendorf, Inc., a Cor¬ 
poration, t/a Otts Service Station, by and throng its 
attorneys, Comelins H. Doherty, and James K Artis,^ and 
for answer to the cross-claim of the defendant, G. D. C. 
Corporation, avers as follows: ' 

1. This defendant admits that it was a tenant of the 
G. D. C. Corporation, but denies that at the time of the 
happening of the incident referred to in the complaint it 
was imder any lease agreement wherein it was required 
to obtain public liability insurance for its protection or IhO' 

protection of the G. D. C. Corporation. 

• ■ .... • -. 

‘ 2. This defendant denies that it agreed to: indemnii^ 

the G. D. C. Corporation by reason of any injury and dam¬ 
age to persons on the lea^ premises and denies that it 
agreed to pay for the costs of defending any action which 
mi^t be filed against the G. D. C. Corporation. 

3. This defendant denies that the G. D. C. Corporation 
is entitled to any judgment against this def^dant for any 
' judgment that may be rendered against it, in this 

13 case. 

The premises considered, this defendant prays 
that the said cross-claim be dismissed with costs. '' ' 
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14 Filed Apr 20 1951 Harry M. Hull, Clerk . 

Pretrial Proceedings 

Statement of Nature of Case: 

1. At 3:45 p jh, on April 15,1949, the plaintiff, Frances 
P. Scancarelli, the wife of co-plaintiff, Peter Scancarelli, 
was walking along the public sidewalk in front of Premises 
1012-1014 14th Street, N. W., in company with her 7 year 
old child, Peter, when a large i)arking lot sign was blown 
down by a wind gust, striking Mrs. Scancarelli to the 
ground. The sign was approximately 34 feet x 3 feet, 
supported by 8" x 8" posts at each end Frances P. Scan¬ 
carelli was removed to Emergency Hospital by the Bescue 
Squad Ambulance where her condition was diagnosed to 
be a compression fracture of the third lumbar vertebra 
for which she was hospitalized and thereafter treated by 
her doctors. The dbild suffered cuts and bruises for which 
no claim for damages is being made. The husband claims 
loss of consortium, expenses of medical treatment of his 
wife, together with additional charges for employment of 
practical nurses at home and a part-time maid to perform 
heavier household duties formerly done by his wife. The 
total items of special damages are as foUows: 


Doctors^ Bills 

$ 790.00 

Hospital Bill 

62L10 

Begistered Nurses 

450.00 

Practical Nurse 

370.00 

Ambulance 

10.00 

X-Bays 

95.00 

Orthopedic Equipment 

36.10 

House-maid (1 day per week) 

319.60 

$2691.80 


(Plaintiffs are undergoing expenses at the present time 
which will increase the above figures at trial time.) 



UA 


^ 2. The plaintiffs allege that the compression fracture of 
the third lumbar vertebra has resulted in permanent hypo- 
aesthesias (diminution in sensation) of the left thigh, but¬ 
tocks, perineum, anus and vulva, rendeiing wife incapable 
of normal sexual functions, together with permanent im¬ 
pairment of the normal motor functions of the left leg due 
to atrophy; traumatic neurosis, nervousness, fatigability 
and general weakness of the physical body; permanent 
pains, stiffness, lameness and numbness of the left side of 
the body in the area of the in jury, radiating to the region 
of the left knee, general pain and suffering of a permanent 
nature. The defendants admit the compression fracture 
of the third Imnbar vertebra, but deny the residual ef¬ 
fects thereof. 

15 3. The plaintiffs contend as to defendant No. 1 

(Tenant— A. G. Dezendorf, Inc.) that the parking 
lot sign was negligently erected and negligently main¬ 
tained since its installation over 10 years ago and that it 
failed to adequately inspect, test or repair the supporting 
posts; and, further, that at the time of the falling thereof, 
ample time existed prior to its complete collapse for the 
servants and/or employees of the tenant then in attend¬ 
ance (A G. Dezendorf, Inc.) to prevent the falling of the 
sign. The defendant No. 1 (Tenant—^A. G. Dezendorf, 
Inc.) denies that it erected the sign or was negligent in 
the maintenance thereof, or in any way negligently re¬ 
sponsible for plaintiffs’ damages and, further, the falling 
of the sign was brought about by Act of God. As stated 
before, it denies the residual physical impairment of the 
female plaintiff. 

4. The plaintiffs contend as to defendant No. 2 (Owner 
—G. D. C. Corporation) that the parking lot sign erected 
upon its premises was located so near the public side-walk 
as to place a legal duty upon the owner thereof to exercise 
due care in the continued maintenance of its safety so 
that it would not endanger those lawfully on the public 
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thoroughhf are; that in the erection and/or subsequent neg¬ 
ligent maintenance since its installation over 10 years ago, 
the owner failed to adequately inspect, test or repair the 
supporting posts of the parking lot sign. The defendant 
No. 2 (Owner—G. D. C. Corporation) denies that any 
duty rested on it to exercise due care in the erection or 
maintenance of the parking lot sign because it says all 
possession and control of the premises had been thereto¬ 
fore transferred to defendant No. 1 (Tenant— A. G. Dezen- 
dorf, Inc.). Defendant No. 2 (Owner—G. D. C. Corpora¬ 
tion) further denies negligence on its part in any respect, 
and says that the accident was either an Act of God or 
caused by the sole negligence of Defendant No. 1 (Tenant— 
A. G. Dezendorf, Inc.). 

5. The plaintiffs further contend as against both de¬ 
fendants Nos. 1 and 2, the tenant as well as the owner, 
that the 34' x S' parking lot sign was a highly dangerous 
object located so dose to a public thoroughfare as to 
constitute an immediate menace to the members of the 
public if it should fall or escai)e its boundaries; that, 
therefore, the defendants and both of them maintained 
such object at their peril; that is, if the object fell or 
caused damage to persons lawfully using the highway, 
then the defendants are liable for the consequences re¬ 
gardless of the matter of negligence on any precautions 
taken by the defendants. Both defendants deny the ap¬ 
plicability of any such rule of law. 

6. The defendant No. 2 (Owner—G. D. C. Corporation) 
contends that it is entitled to indemnification from de¬ 
fendant No. 1 (Tenant— A. G. Dezendorf, Inc.) for any 
damages which might be assessed against the owner for 
the benefit of the plaintiffs because it says that the ten¬ 
ancy existing between the co-defendants was such as 
gave defendant No. 1 (Tenant— A. G. Dezendorf, Inc.) the 
exclusive primary control of the premises and, therefore, 
made him primarily responsible for the proper erection 
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and maintenance of the premises. The defendant No. 1 
(Tenant—^A. G. Dezendorf, Inc.) denies the right of the 
owner to demand indemnification. 

7. The defendant No. 2 (Owner—G. D. C. Corpora¬ 
tion) farther contends that onder the terms of the lease 
of tile premises, defendant No. 1 (Tenant—^A. G. Dezen¬ 
dorf, Inc.) expressly covenanted and agreed to indemnify 
defendant No. 2 (Owner—G. D. C. Corporation) against 
all injury or damage to persons arising from or growing 
ont. of the use and operation of the leased premises; and 
the tenant expressly covenanted to further secure the own¬ 
er’s right of indemnification by maintaining at all times 
at its expense public liability insurance in the limits of 

$25,000/$50,0(X) to cover all such liability; that such 
16 insurance coverage customarily provides for legal 

defense of the parties assured in litigation resulting 
from the injury and damage to persons arising from or 
growing out of the use and operation of the leased prem¬ 
ises; accordingly, defendant No. 2 (Owner—G. D. C. Cor- 
X>oration) demands of defendant No. 1 (Tenant— A. G. 
Dezendorf, Inc.) not alone indemnification to cover any 
damages assessed for the benefit of the plaintiffs, but also 
demands the sum of $1000 to reimburse defendant No. 2 
(Owner—G. D. C. Corporation) for attorneys’ services 
and other costs in the defense of the within proceedings. 
The defendant No. 1 (Tenant— A. G. Dezendorf, Inc.) 
denies the existence of the lease, but says the lease was 
cancelled prior to April 15,1949. 

8. The plaintiffs contend that the cross-claim filed 
herein by defendant No. 2 (Owner—G. D. C^ Corpora¬ 
tion for indemnification for general damages as well as 
attorneys’ fees is a matter to be determined, if at all, by 
supplemental proceedings after verdict, if any, be re¬ 
turned against the cross-claimant, and after disposition 
of all apx)ellate proceedings. 


/ 
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STIPULATIONS: By agreement of connsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 
the following stipulations unless modified by the Court to 
prevent manifest injustice: 

F 

(1) Plaintiffs^ weather report as certified by Depart¬ 
ment of Commerce has been initialed by the Pre-trial Jus¬ 
tice and may be received in evidence without further proofs; 
this also applies to the photograph likewise initialed by 
the Pre-Trial Justice. 

(2) All of the bills for the aforegoing expenses in¬ 
curred by the plaintiffs, (except two doctors^ bills totaling 
$755.00 and bill for house-maid of $319.60) have been 
initialed by the Pre-Trial Justice and may be received in 
evidence without further proofs. The balance of the 
plaintiffs’ bills will be established by proper testimony. 

(3) The plaintiffs agree to have the injured wife sub¬ 
mit to a supplemental physical examination to be again 
performed by J. A. Talbott, M. D., and if he so recom¬ 
mends, to submit to an examination by a nerve specialist. 

/s/ Edward M. Curran, 

Pretrial Justice. 

Dated April 5,1951. 

• • • • 

28 Filed May 18 1951 Harry M. Hull, Clerk 

Interrogatories to the DefencUmt G. D. (7. Corporation, 
Pwrsuant to Rule 33 of the Federal Rides 
of CwH Procedure 

Plaintiffs request the defendant G. D. C. Corporation, 
a corporation, by and through one of its duly authorized 
officials, to answer pursuant to Buie 33 of the Federal 
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Buies of Civil Procedure the following interrogatories. 
Said defendant is required to answer these interrogatories 
separately and fully, in writing, under oath, and to serve 
a copy of the answer upon Bleane, Michelet and Lauder¬ 
dale, 910 17th Street, N. W., Washington, D. C., attorneys 
for the plaintiffs, within fifteen (15) days after the m£^- 
ing of these interrogatories: 

1. At the time Ambassador, Inc., acquired Lots 24, 25, 
Square 217 (Premises 1014 - 14th Street, N. W.), by 
deed dated March 1, 1945, and recorded March 5, 1945, 
in Liber 8076, folio 499, was A. G. Dezendorf, Inc., operat¬ 
ing a parking lot on the premises? 

2. If you know, state how long A. G. Dezendorf, Inc., 
had been operating the parking lot prior to March 1, 1945. 

3. At the time the Ambassador, Inc., acquired the 
above property, was there a lease existing between the 
former owner, John B. Buchanan, and A. G. Dezendorf, 
Inc., which the new owner acknowledged as the legal basis 
for A. G. Dezendorf, Inc.’s, continued tenancy; or was 
a new lease executed by these parties or any of the sub¬ 
sequent owners, viz: Morris Cafritz or G. D. C. Corpora¬ 
tion? 

29 4. Briefly state in chronological order the term, 

rent, lessee, and disposition made of the leases which 
regulated, between March 1, 1945, and to date hereof, 
the tenancy of A. G. Dezendorf, Inc., or anyone else who 
appeared as a tenant during this i)eriod with respect to 
Premises 1014 14th Street, N. W. 

5. Were any of these documents mentioned in Inter¬ 
rogatory No. 4 recorded among the land records of the 
District of Columbia? If so, state which ones were 
recorded. 

6. Attach to your answers hereto, copies of those in¬ 
struments mentioned in Interrogatory No. 4 which were 
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not recorded in the records of the Land Office. (Looper 
V. Colonial Coverlet Co., 29 Fed. S. 125.) 

7. On April 15, 1949, what legal instrument mentioned 
above regulated the terms and conditions of the tenancy 
enjoyed by A. G. Dezendorf, Inc.? 

8. If no such written instrument existed, what tjrpe of 
tenancy existed between G. D. C. Corporation and the 
tenant thereof as of April 15,1949? 

9. On April 15,1949, what was the name of the tenant 
of these premises? 

10. From January 1, 1949, to April 30, 1949, what was 
the name of the person who paid the monthly rent as it 
appears upon the rental-receipt records of G. D. C. Cor¬ 
poration? 

• • • • 

30 Filed May 24 1951 Harry M. Hull, Clerk 

Motion of Defendant G. D, C, Corporation 
For Summary Jvdgmevi 

t 

The defendant, G. D. C. Corporation, moves the court 
to grant summary judgment in its favor pursuant to Rule 
56 (b) of the Federal Rules of Civil Procedure. 

The ground of this motion is that there is no genuine 
issue as to any material fact herein, and the pleadings of 
the several parties and affidavit of A. G. Dezendorf, presi¬ 
dent of the corporate co-defendant, A. G. Dezendorf, Inc., 
t/a Otts Service Station, establish that this defendant is 
not and cannot be liable to the plaintiffs or either of them. 
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33 Filed May 24 1951 Harry M. Hull, Clerk 
Affidavit of Arthur G. Dez&ndorf 

BISTEICT OF COLUMBIA, SS: 

Arthur G. Dezendorf, being first duly sworn on oath, 
deposes and says that he is the President of the defendant, 
A. G. Dezendorf, Inc., a Corporation, and has personal 
knowledge of the matters and facts hereinafter stated; that 
A. G. Dezendorf, Inc. was organized on January 1, 1946, 
and that since that time A. G. Dezendorf, Inc. has been a 
tenant in possession of the premises 1012-1014 14th Street, 
N. "W., Washington, D. C., and has had the exclusive pos¬ 
session and control of these premises; that A G. Dezen¬ 
dorf, Inc. maintained a metal sign on these premises as 
a part of its advertisement to the public that it was operat¬ 
ing and maintaining a parking lot on those premises and 
that it was operating a parking lot and maintaining this 
sign on April 15,1949. 

Tour deponent further avers that this sign was erected 
at his direction about February 9, 1940; that the G. D. C. 
Corporation, a Corporation, was the owner of these prem¬ 
ises as of April 15, 1949, but had no control of or any 
right to the possession thereof on April 15, 1949. 

/s/ Arthur G. Dezendorf 
Arthur G. Dezendorf 

Subscribed and sworn to before me this 14th day of May, 
1951. Millicent Ryan, Notary Public, D. C. My com¬ 
mission expires Jan. 31, 1953. 

• • • • 
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37 Filed May 25 1951 Harry M. Hall, Clerk 

Request for Admissions Under B%de 36 , Federal 
Rules of Civil Procedure 

The plaintiffs, Frances P. Scancarelli, et al, reqaest de¬ 
fendants to make the following admissions for the parpose 
of this action only, and sabject to all pertinent objections 
to admissibility which may be interposed at the trial. 

A. That each of the following statements is trae: 

1. That the defendant, Arthar G. Dezendorf, Inc., on 
April 15, 1949, as tenant of G. D. C. Corporation, operated 
a parking lot apon Lots 24 and 25, Sqaare 217, being 
known as Premises 1014 14th Street, N. W., Washington, 
D. C. 

38 2. That the above parcels on April 15,1949, con¬ 
sisted of a 48' X 138' vacant parcel of land, except 

for a small hat-like stractare at the extreme northeast 
comer thereof. 

3. That the space between baildings facing each side 
of the avenae in the 1000 block of Vermont Avenae, (in- 
dading bailding restriction areas), consisted on April 15, 
1949, of 182 feet of open groand-level space abatting the 
entrance to a pablic alley ranning in a direct line from 
Vermont Avenae to 14th Street, N. W.; that at the en¬ 
trance to this alley on Vermont Avenae, there is a total 
groand-level open space of land (inclading the alley) 60 
feet in width between the ten-story Arlington Bailding 
(1023 Vermont Avenae) and the eight-story Federal Hoas- 
ing Administration Bailding (1001 Vermont Avenae); that 
for a distance of 75 feet (from the entrance to the alley 
to the rear of the Arlington Bailding) by gradaal dimina- 
tion this open space of land between abatting stractares 
redaces itself gradaally to the width of the alley, namely, 
twenty feet; that the said alley thence rans for a few feet 
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where it emerges into a gronnd-level open area of land, 
approximately 68 feet in width, which latter area consists 
of the 20-foot alley together with the 48-foot frontage of 
ox>en land operated by Arthur G. Dezendorf, Inc., as a 
parking lot fronting on 14th Street, N. W. 

4. That any air currents prevailing in the area of 
Vermont Avenue at or around Premises 1001 and 1023 
Vermont Avenue, if moving at ground level in an easterly 
direction, will be compressed for a height of 90 or more 
feet between the Arlington Building and the Federal Hous¬ 
ing Administration Building; that any existing air cur¬ 
rent will pressure through the alley-way for a distance of 

160 feet, during which time the open space between 
39 the adjacent buildings is reduced from 75 feet to 
20 feet over a distance of 160 feet where such air 
currents will emerge into an open area of approximately 
68 feet in width, which consists of the public alley and 
Lots 24 and 25, Square 217, the latter properties being the 
defendant’s land and premises operated on April 15,1949, 
as a public parking lot. 

5. That gaseous matter such as air increases its velocity 
when compressed between oflSce buildings such as described 
in the previous statements. 

6. That defendant, Arthur G. Dezendorf, Inc., oper¬ 
ates, in conjunction with the parking lot located on Lots 
24 and 25, Square 217, an additional parking lot at 1409 
K Street, N. W., which parking lots, although in different 
fee-simple ownerships, are operated in such a way as 
to constitute a single parking lot enterprise by Arthur G. 
Dezendorf, Inc. 

7. That on February 25, 1949, Arthur G. Dezendorf 
installed a large parking lot sign at 1409 K Street, N. W., 
of approximately 25 feet in length, which sign was sup¬ 
ported by large cast-iron posts imbedded or set in concrete 
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footings, for which sign Permit No. 315528 was issued to 
A. G. Dezendorf, Inc. 

8. That when the parking lot sign described in the com¬ 
plaint filed herein fell on April 15, 1949, examination of 
the main supporting wooden posts, without which the sign 
could not maintain its vertical position, disclosed that the 
posts were so thoroughly rotted at the base thereof that 
the wooden elements derived from any portion of the 
transverse line of the base of said posts could be further 
crumbled by mere hand pressure. 

9. That the height of the parking lot sign described 
in the complaint filed herein was such that if the 

40 sign should gravitate towards the east, it would of 
necessity fall into the public sidewalk in front of 
Premises No. 1014 - 14th Street, N. W. 

10. That according to the attached certificate dated 
November 30, 1950, issued by the U. S. Weather Bureau, 
the fastest mile recorded for the velocity of the wind for 
April 15, 1949, prevailing in Washington, D. C., was 29 
miles -per hour at 12:14 P.M. o’clock. 

11. That according to the official records of the U. S. 
Weather Bureau for a period covering the last 41 years, 
a 30 m.p.h., or more, wind occurs on the average of 14 
times per year in Washington, D. C. (Mi. 3200, x316, Mr. 
W. A. Wood.) 

12. That the highest wind gusts described in the at¬ 
tached certificate of the TJ. S. Weather Bureau as occur¬ 
ring on April 15, 1949, are the types whidh occur at a 
TninimnTn rate of 1 or 2 times per year in Washington, 
D. C. 

13. That on April 15,1949, the tenant of Premises 1014 
14th Street, N. W., maintained thereon the following de¬ 
scribed public display sign: a single structure metal dis¬ 
play sign with dimensions of 34 feet x 35 inches, sup- 
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ported by 8" X 8" wooden posts which extended 13 feet, 
6 inches in height from the ground level; that the top 
level of the display sign measured 13 feet, 6 inches from 
the ground level; that said display sign and/or the said 
supporting posts thereof were located 18 inches from the 
public sidewalk. 

• • • • 

43 Filed Jun 25 1951 Harry M. Hull, Clerk 

Order for Svmmary Jvdgineini 

Upon consideration of the motion of the defendant, G. 
D. C. Corporation, for summary judgment, the points and 
authorities in support and in opposition to the motion, 
and oral argument, and the Court having determined that 
there is no just reason for delay, it is, by the Court, this. 
21st day of June, 1951, 

OBDEEED that the motion of the defendant, GJ).C. 
Corporation, for summary judgment be and the same is 
hereby granted; and the Court directs the entry of judg¬ 
ment in favor of the G.D.C. Corporation; and that the 
costs be assessed against the defendant. 

/s/ Edward M. Curran, 

Judge. 

• • • • 

44 Filed Jun 22 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 22nd day of June, 1951, that 
Frances P. Scancarelli and Peter Scancarelli, her husband, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia Circuit from the judgment of 
this Court entered on the 21st day of June, 1951, in favor 
of G. D. C. Corporation, a corporation, one of the defend- 
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ants herein, granting a summary judgment against the 
said plaintiffs. 

KEANE, MICHELET & LAUDERDALE 

• • • • 

47 Filed Jun 22 1951 Harry M. Hull, Clerk 

Designation of Record 

The Clerk of this Court will please include in the trans¬ 
cript of record of the within cause on appeal to the United 
States Court of Appeals for the District of Columbia, the 
following: 

1. Complaint Filed 7/1/49 

2. Answer of A. G. Dezendorf, Inc. Filed 7/18/49 

3. Answer of G. D. C. Corporation Filed 7/18/49 

4. Order Permitting G. D. C. Corpora^ 

tion To File Cross Claim Filed 4/3/51 

5. Cross Claim Of G. D. C. Corporation Filed 4/3/51 

6. Answer of A. G. Dezendorf, Inc., To 

Cross Claim Filed 4/10/51 

7. Pretrial Proceeding Filed 4/30/51 

8. Interrogatories To A. G. Dezendorf, 

Inc. Filed 5/15/51 

9. Order Disposing of Objections to In¬ 
terrogatories to A. G. Dezendorf, Inc. Filed 6/6/51 

10. Answers to Interrogatories By A. G. 

Dezendorf, Inc. Filed 6/12/51 

11. Interrogatories to G. D. C. Corpora¬ 
tion Filed 5A8/51 

(Clerk’s memo that no Answers filed 

in District Court by G. D. C. Corpo¬ 
ration to Interrogatories filed 
5/18/51) 

12. Motion by G. D. C. Corporation for 
Summary Judgment and Points and 
Authorities in Support; AflBdavit of 

Arthur G. Dezendorf Filed 5/24/51 
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48 13. Memorandum of Plaintiffs in 

Opposition to Motion for Summary 
Judgment Filed 5/25/51 

14. Eequests For Admissions to Both 

Defendants (Eliminate Weather Re¬ 
port) Filed 5/25/51 

15. Answer of A. G. Dezendorf, Inc., to 
Request For Admissions 
(Qerk’s Memo that no answers filed 
in District Court by G. D. C. Cor- 
X>oration to Requests for Admissions 
Filed 5/25/51) 

16. Order Granting Motion For Sum¬ 
mary Judgment Filed by G. D. C. 

Corporation 

17. Notice of Appeal 

18. Minute Entry in re Appeal Bond 

19. Statement of Points 

20. This Designation 

Respectfully Submitted, 

KEANE, MICHELET & LAUDERDALE 



